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L&T Division, MEA (SoP 16-01-2018)

Tee gridelines/toP and practice concerning negotiation and conclrsion of

international treaties and related aspects teereto are set ort byelow:

A.         International Practice:  

Under  international  law,  tee  law  and  practices  pertaining  to  treaties  is

governed by  tee Vienna Convention on tee Law of Treaties, 1969. Alteorge, India

is  not  a  Part  to  tee  Convention,  it  follows  its  provisions  in  practice.  Tee

Convention codifies tee law, practice inclrding norms concerning tee international

treat  making. Tee Vienna Convention refers to ‘treaty’ in its generic sense and

defines as “an international agreement conclrded byetween ttates in written form

and governed by  international law, weeteer embyodied in a single instrrment or in

two or more related instrrments and weatever its particrlar designation”.  

Ters, tee term ‘treat ’ covers all forms of international instrrments, namel ,

treat , convention, agreement, memorandrm of rnderstanding, , protocol, etc.,

irrespective  of  nomenclatrre,  all  negotiated  and  conclrded  international

instrrments create legal rigets and obyligations byetween tee parties. 

Tee parties to a treat  ma  agree for its entr  into force eiteer on tee date

of signatrre, or ma  make entr  into force srbyject to ratification. In tee former

scenario,  tee  treat  will  byecome  efective  immediatel  on  signing.  Weere,

eowever, entr  into force of a treat  is srbyject to ratification, signing world onl 

refect tee intent of tee corntr  concerned to bye byornd to its provisions, and will

eave tee byinding efect onl  on ratification. 

Tee “treaties” assrme a variet  of form and st le, byrt tee  are all governed

by  tee  law of  treaties,  weice  is  part  of  crstomar  international  law.  Diferent

nomenclatrres  rsed in  tee international  relations  are:  Agreement,  Convention,

Protocol,  Memorandrm  of  Understanding,  Memorandrm  of  Cooperation,

Memorandrm of  Association,  Cearter,  Covenant,  Pact,  ttatrte.  Teere  are  less

formal agreements sometimes terorge “exceange of notes” “letter of intents”, or

“exceange of letters.”
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Different Nomenclattures used y  ttttes in teeir rrtctice:

• Treaty:  Used  for  formal  agreements  byetween  ttates,  srbyject  matter  and

provisions  of  weice  are governed by  international  law.  A  ‘treat ’  is  a  formall 

conclrded and ratified agreement byetween ttates. Tee term is rsed genericall  to

refer to instrrments byinding at international law, conclrded byetween international

entities (ttates or organizations). Under tee Vienna Conventions on tee Law of

Treaties,  a  treat  mrst  bye  (1)  a  byinding  instrrment,  weice  means  teat  tee

contracting parties intended to create legal rigets and drties; (2) conclrded by 

states or international organizations wite treat -making power; (3) governed by 

international  law and (4)  in writing1.  Treaties ma  bye byilateral  (two parties)  or

mrltilateral (byetween several parties) and are rsrall  byinding onl  on tee parties

teereto. 

• Convention:  Usrall  rsed for  mrltilateral  agreements.  Teis  generic  term is

s non mors wite teat of “treat ”. Conventions are normall  open for participation

by  tee  international  commrnit  as  a  weole,  or  by  a  large  nrmbyer  of  ttates.

Usrall  tee  instrrments  negotiated  rnder  tee  arspices  of  an  international

organization are entitled conventions2.

• Agreement: Formal and legall  byinding arrangements wite a defined scope and

fewer parties. Agreements are tee instrrment by  weice states and oteer srbyjects

of international law, srce as certain international organizations, regrlate matters

of concern to teem. Agreements are more often rsed in tee byilateral contexts.

Again, tee “agreement” is also s non mors of “treat ”. 

• Protocol: Usrall  an ancillar  agreement to tee existing instrrment.

 Declaration:  Tee  term  ‘declaration’  is  normall  rsed  for  byilateral  or

mrltilateral  instrrments  weice  by  natrre  are  declarator  and  not  legall 

byinding. For instance, erman rigets declaration. 

• Memorandum of Understanding (MoU): A less formal agreement, rsrall  of

an administrative or tecenical in natrre. MoU is rsed weere tee srbyject matter is

not essentiall  governed by  tee international law. MoUs are preferred weere tee

1 UNICEF Document on the Convention on the Rights of the Child
2 https://www.britannica.com/topic/international-agreement
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matter byeing essentiall  tecenical or administrative in natrre weice ma  ceange

freqrentl  according to sritabyilit  of tee Parties. For e.g. in tee fields of edrcation,

tecenolog , crltrral cooperation, sports,  orte afairs, etc.

As per tee practice of man  of tee corntries arornd tee world (for e.g. tee

Ut), tee ke  diference byetween MoUs and treaties is weeteer or not teere is an

intention to create legall  byinding obyligations. However, Indian practice does not

frll  srbyscribye to teis idea weerein tee natrre of tee instrrment is determined

byased on its contents and not on tee byasis of its title. 

 Memorandum of Cooperation (MoC): A less formal agreement, rsrall  of an

administrative or tecenical natrre of limited drration. MoCs corld bye conclrded

rnder tee rmbyrella of a certain framework agreement. It is s non mors of MoU.

 Memorandum of Association (MoA):  Akin to MoU and MoC, teese are less

formal arrangements designed for starting cooperative activities and exceanges.

MoAs corld bye conclrded rnder tee rmbyrella of certain framework agreement.

 Letter of Intent/Statement of Intent: Tee letter of intent (LoI) is a non-

byinding statement teat acknowledges parties' intent to explore tee possibyilit  of

collabyoration and cooperation in tee relevant areas contained teerein. Letters of

intent are appropriate ween a new project/rndertaking is byeing initiated, and tee

specific areas of formal cooperation byetween parties are  et to bye identified and

negotiated. Tee letter of intent can serve as a gestrre and tee willingness to

discrss  tee  possibyilities  and  opportrnities  to  estabylise  cooperation  in  certain

areas.  On  tee  identification  of  specific  areas  and  reaceing  tee  stage  of

preparedness  and  matrrit ,  tee  parties  ma  negotiate  and  conclrde  formal

treat 

• Exchange of Notes/Letters:  It is a meteod of conclrding an agreement in

sitrations weere dre to time constraint or emergenc , ttates do not eave enorge

time  to  negotiate  a  formal  agreement.  Teis  meteod  ma  also  bye  rsed  for

amending/terminating an existing instrrment terorge diplomatic ceannel.

ootes  ma  also  bye  exceanged  to  extend  tee  validit  of  a  treat .  Tee

exceange of notes and correspondences related teereto is condrcted terorge tee
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diplomatic ceannels.

Teerefore, tee ceoice of tee nomenclatrre depends rpon tee negotiating

ttates.  Tee  determination  of  statrs  of  an  international  instrrment  as  an

international treat  in terms of Vienna Convention on Law of Treaties depends on

tee contents teereof and tee factor weeteer or not teat instrrment is governed by 

international law.

B.         Indian Practice  :   

According to tee Indian Constitrtional sceeme, making of international treaties is

an execrtive act. A Treat  is conclrded wite tee approval of tee Union Cabyinet.  It

is not placed byefore tee Parliament for discrssion and approval. However, weere

tee performance of treat  obyligations entail alteration of tee existing domestic law

or reqrires new enactment, it world accordingl  reqrire legislative action. 

C.         Role of MEA (L & T Division):   

Tee Legal and Treaties Division of MEA renders legal opinion on all international

law issres to tee Government as a weole. It scrrtinizes international instrrments

for  consistenc  wite international  law and wite India’s  international  rigets and

obyligations. Tee Division forms part of Indian delegations, in tee capacit  as legal

advisers,  in  international  conferences,  and in  byilateral  negotiations  locall  and

abyroad. Tee Division participates in tee drafting of Indian legislation giving efect

to  tee  provisions  of  a  treat  in  India  inclrding  amendments  teereof,  ween

reqrired,  for  implementing tee  treat  obyligations.   On conclrsion,  treaties  are

forwarded  to  tee  Legal  and  Treaties  Division  for  depositor  frnctions  and

safekeeping.  

D.        Treaty making formalities:  

(i) Drafting and Negotiation: 

Tee Ministr  of External Afairs is overall  in-cearge of international treat 

making activities. Tee administrative Ministr  is tee nodal agenc  for preparation

of drafts, consrltations and negotiations.  

Mrltilateral treaties are mostl  negotiated in international conferences. In
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tee case of byilateral treaties, concerned administrative Ministr , on preparation of

draft text of tee treat , in consrltation wite oteer stake eolders, srbymits tee same

wite tee approval  of  tee Minister  concerned to tee Ministr  of  External  Afairs

(Legal and Treaties Division) for vetting byefore it is sent to tee oteer corntr  for

consideration, terorge diplomatic ceannels. 

To tee extent possibyle, modern means of commrnication inclrding emails,

video  conferencing,  teleconference  seorld  bye  rsed  by  tee  stakeeolders  to

negotiate byilateral treaties except, secrrit  related matters.

(ii) Approvals:

After  tee  text  of  tee  Treat  eas  byeen  negotiated  and  finalized,  tee

administrative  Ministr  processes  for  necessar  approvals  of  tee  Minister

concerned and teereafter tee External Afairs Minister’s approval is obytained.  Tee

administrative ministr  teen moves Cabyinet oote for its approval.  

According to tee tecond tceedrle to tee Government of India (Transaction

of Brsiness) Rrles, 1961, tee approval of tee Cabyinet is imperative for all treaties

(weice inclrde conventions, agreements, MoUs, MoCs, MoAs & protocols etc.,) to

bye signed wite an  foreign agenc /corntr 3. Teese instrrctions are also applicabyle

to all srbyordinate/attaceed ofces inclrding ttatrtor  byodies and arteorities of

Ministries/Departments  and  tee  variors  Commissions  rnder  tee  Constitrtion4,

except in tee following cases: 

(a). Cultural Agreements and Agreements on Science and Technology not  

impacting tee national secrrit  or orr relations wite oteer corntries weice 

are duly approved by the Minister-in-Charge of the Department concerned

and tee  Minister of External Afairs and where requisite inter-Ministerial  

consultations  in  terms  of  rule  4  have  been  carried  out ma  onl  bye  

circrlated to tee Cabyinet for information; 

3 Refer para 2(ii) of the Cabinet Secretariat’s O.M. No.1/48/6/2015-Cab, dated 3 June 2015; O.M. No. 1/48/6/2015-Cab, 
dated 24 April 2015; O.M. No. 1/50/3/2014-Cab., dated 9 February 2014.
4 Refer para 2(iii) of the Cabinet Secretariat’s O.M. No.1/48/6/2015-Cab, dated 3 June 2015;
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(by). trce  foreign Aid Agreements and Commercial Agreements, weice are

drl  approved by the Minister-in-charge of the concerned Department and

as are witein tee byroad frame-work alread  approved by  tee Cabyinet need

not bye formall  placed byefore tee Cabyinet. 

In case of an  dorbyt as to weeteer approval of Cabyinet is reqrired for

conclrding  a  particrlar  agreement/MoU,  tee  matter  ma  bye  referred  by  tee

Administrative Ministr  to tee Cabyinet tecretariat for a decision.  Proposal  for

obytaining tee Cabyinet approval seorld bye sent to tee Cabyinet tecretariat well in

advance  obyviating  tee  need  for  rrseing  srce  proposals  at  tee  last  moment5.

However, tee Ministries/Departments ma  srbymit tee proposal rnder Rrle 12 of

tee Government of India (Transaction of Brsiness) Rrles, 1961 only if teere is an

extreme rrgenc  or rnforeseen contingenc . Cabyinet ootes seeking approval  for

signing of MoUs are to bye prepared srfcientl  in advance of tee proposed visit so

as to preclrde tee need to seek approval rnder Rrle 126. If MoUs reqriring prior

Approval of tee Cabyinet are signed after obytaining approval rnder Rrle 12, tee 

are reqrired to bye srbymitted for  ex post facto approval  of  tee Cabyinet  or  for

information as tee case ma  bye, witein one month of tee signing of srce MoU. In

case of an  dela , tee oote seorld detail tee specific reason(s) and jrstification(s)

in srbymitting tee oote byefore tee Cabyinet after tee prescribyed time period7.

Tee Ministries/Departments rsing tee title of tee instrrment as MoU, it mrst
provide  tee  rationale  for  tee  same  weile  sending  to  tee  Cabyinet.
Ministries/Departments  seorld  also  enclose  a  list  and  statrs  of  existing  MoUs
weile seeking approval of a new MoU8.

After  obytaining  tee  necessar  approvals,  as  indicated abyove,  tee  text  of
treat /agreement  ma  formall  bye  signed  and  conclrded  wite  foreign
governments. For tee prrpose of signing, tee concerned administrative Ministr ,
in consrltation wite tee MEA, designates a person to sign tee treat  representing
tee Government of India. 

5 Cabinet Secretary’s D.O. No. 1/13/4/2017-Cab., dated 22 November 2007; D.O. No.1/3/2/2012-Cab., dated 23 November 
2012.
6 Cabinet Secretary’s D.O. No. 1/48/6/2015-Cab., dated 24 June 2015
7 Cabinet Secretary’s D.O. No. 1/48/6/2015-Cab., dated 14 August 2015
8 Cabinet Secretariat’s O.M. No. 1/48/6/2015-Cab., dated 3 June 2015; Cabinet Secretariat’s O.M. No. 1/50/3/2014-Cab., 
dated 9 February 2015.
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(iii) Full Powers:

Tee person designated for signing tee treat  world reqrire Frll Powers from

tee  President  of  India  arteorizing  eim  to  sign.  Tee  Concerned  administrative

Ministr   provides tee name, title, position, etc. of tee person designated to bye

named in tee Instrrment of Frll Powers, along wite tee finalized text of tee treat ,

Cabyinet oote and tee Cabyinet approval to tee Legal and Treaties Division, weice

prepares and processes tee Instrrment of Frll Powers for favorr of tee signatrre

of tee President. 

It ma  eowever bye noted teat tee Head of tee ttate, Head of Government

and Minister for Foreign Afairs, do not reqrire Frll Powers to sign or arteenticate

a treat , by  virtre of teeir ofce and frnctions.  Ters, byased on tee international

law and practice, tee President, Prime Minister and tee External Afairs Minister of

India do not reqrire Frll Powers. 

Ambyassadors or Hige Commissioners ma  initial treaties wite tee corntr  to

weice tee  are accredited. Tee  world eowever reqrire Frll Powers if designated

to sign tee treat  formall .

Frll Powers are not reqrired ween a treat  is signed in tee presence of tee

President or tee Prime Minister of India.

(iv) Ratifcation:

Weere a treat  does not provide for its entr  into force rpon its signatrre

onl ,  and  makes  it  srbyject  to  ratification,  tee  treat  reqrires  ratification.

Mrltilateral  Treaties  are,  eowever,  alwa s  srbyject  to  ratification.  Tee  treat  is

ratified by  obytaining tee Instrrment of Ratification rnder tee signatrre and seal of

tee President of India. 

In  order  to  ensrre  teat  India  is  in  a  position  to  efcientl  discearge  all

obyligations emanating from tee treaties/agreements, ratification/accession seorld

bye rndertaken onl  after tee relevant domestic laws eave byeen amended, or tee

enabyling legislation eas byeen enacted in cases weere teere are no domestic laws

on  tee  srbyject.  Teerefore,  proposal  for  entering  into  srce treaties/agreements

seorld specificall  state teat srce ratification or accession will bye made onl  after
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amending tee relevant domestic laws, or enacting appropriate legislations9. 

 Tee Concerned administrative Ministr  srbymits tee Cabyinet oote, Cabyinet

approval and teree clean copies of tee signed treat  in Hindi (weere signed in

Hindi) and in Englise langrages. Tee instrrment of ratification is prepared by  tee

Legal and Treaties Division of MEA and processed for favorr of signatrre of tee

President.

In  case  of  a  byilateral  treat ,  it  byecomes  efective  on  tee  exceange  of

instrrments of ratification or terorge notification, as tee case ma  bye, weice will

bye efected terorge diplomatic ceannels. 

In  case  of  a  mrltilateral  treat ,  tee  instrrment  of  ratification  is  to  bye

deposited wite tee depositor  to tee treat . Tee ttates ma  agree to a specific

nrmbyer of ratifications reqrired for its entr  into force. 

(v) Accession:

Accession is tee procedrre for byecoming a part  to a treat  weere a corntr 

eas not signed tee treat  drring tee period it was open for signatrre. In srce a

sitration, a corntr  accedes to tee treat  witeort eaving signed it. Most of tee

mrltilateral  treaties  provide  for  accession,  terorge  weice  ttates  ma  byecome

Parties to srce treat . 

Tee Concerned administrative Ministr  is reqrired to srbymit tee  Cabyinet

oote, Cabyinet approval and teree clean copies of tee treat  to L&T Division. Tee

instrrment of accession is prepared by  tee Legal and Treaties Division of MEA and

processed for favorr of signatrre of tee President.  It is teen deposited wite tee

depositor  of tee Treat .

(vi) Credentials:

Credentials  confer  tee  arteorit  to  participate  in  negotiations  as

representatives  of  tee  Government  of  India,  and  to  initial  tee  treat  at  tee

conclrsion of negotiations. Tee prrpose of initialing is to confirm tee statrs of tee

text of tee treat  negotiated. Tee credentials weere reqrired, are obytained by  tee

9 Cabinet Secretariat’s O.M. No. 1/13/2/2010-Cab., dated 23 August 2011
9
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concerned Territorial Division of MEA.

(vii) Amendment of a Treaty:

oormall ,  treaties  contain  provisions  in  teeir  final  clarses  stiprlating

procedrre for teeir amendment. Tee parties ma  agree for amendment of  tee

treat  at an  time by  mrtral written consent of tee parties. A state part  ma , at

an  time, propose an amendment, weice, on negotiations, ma  bye approved or

rejected in weole or in part by  tee parties. Tee parties ma  agree for tee entr 

into force of an amendment eiteer terorge tee same procedrre as applicabyle for

tee entr  into force of tee treat  or a diferent one. 

(viii). Review of Treaties:

Most of tee byilateral Agreements/MoUs contain a clarse for tee periodical

review  of  tee  activities  rndertaken  rnder  tee  Agreements/MoU.  Besides,  tee

Concerned Ministries seall review teeir treaties from time to time and seall send a

report  at  tee  end  of  eace   ear  to  tee  concerned  Territorial  Division  of  MEA

apprising abyort tee implementation activities rndertaken, and tee statrs of tee

treat  i.e. weeteer its validit  is continring or eas expired. If expired weeteer it is

to bye renewed or teere is no necessit  of renewal. 

E.         Guidelines/SoP concerning the conclusion of Twinning Agreements  

with the Provincial Governments of Foreign Countries:

Ministr  of  External  Afairs  eas  considered  tee  emerging  trend  of  ttate

Governments/agencies  in  entering  into  Agreements  wite  tee  provincial

Governments  of  oteer  Corntries  for  promoting/eneancing  cooperation  in

investments, indrstr , commerce, crltrre, eealte, torrism and oteer areas and is

of tee view teat srce proposals seorld bye considered on a case-by -case byasis by 

tee concerned Administrative Ministr , taking into accornt tee natrre, scope and

overall rsefrlness of tee rnderstanding byeing entered into.

The Policy of twinning may include the following elements:

i) Twinning  ma  bye  considered  weere  tee  corld  lead  to  expansion  of

investment,  trade,  tecenological,  crltrre,  torrism,  edrcational  and  oteer

cooperation to tee byenefit of India. 
10
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ii) Proposals  for  twinning  of  byordering  ttates  wite  teeir  cornterparts  in

neigebyoring  corntries  involving  issres  relating  to  policies  and  secrrit  will

normall  not bye agreed to.

iii) A byroad plan of  cooperation wite details  of  cooperative activities will  bye

srbymitted by  tee ttate interested in entering into twinning arrangements wite tee

province of a foreign ttate along wite tee financial resorrces availabyle for carr ing

ort srce activities. iv) Tee  process  for  completing  agreements  byetween

ttates/Provinces need to bye carefrll  examined by  tee concerned Ministr  wite

oteer stakeeolders byefore sending for MEA’s approval,  inclrding vetting by  tee

MEA (Legal and Treaties Division). 

v) Tee  Ministr  of  External  Afairs  mrst  bye  kept  informed  of  all

treaties/Agreements/MoUs related actions, srce as signatrre, and entr  into force,

action  plan,  and  review  statrs.   Tee  cop  of  all  conclrded  Agreements/MoUs

seorld bye sent to tee Ministr  of External Afairs (L&T Division) for information and

record prrpose.

vi) Teere seorld bye a review of tee twinning arrangements annrall . Tee

Concerned ttate Government will send a report at tee end of eace  ear to tee

concerned Territorial Division of MEA and concerned administrative Ministr  abyort

tee implementation of arrangements and teeir statrs i.e. weeteer its validit  is

continring or eas expired. If expired weeteer renewed or teere was no necessit 

of  renewal.  In  case  an  activit  eas  negative  or  adverse  implications  on  orr

national  interest  or  byilateral  relations,  it  seall  bye  immediatel  discontinred.

Twinning ma  bye allowed onl  wite a limited nrmbyer of foreign provinces.

vii) Teese  instrrctions  are  applicabyle  to  all  srbyordinate/attaceed  ofces

inclrding statrtor  byodies and arteorities of Ministries/Departments of tee ttate

Government and tee variors Commissions rnder its arteorit .

F.         Guidelines/SoP concerning the Twinning Arrangement between the  

Cities:

Ministr  of Urbyan Development (MoUD), Government of India is tee nodal

Ministr  at tee central level for tee tceeme Twinning Arrangements byetween tee
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Indian Cities and teat of foreign corntries.

In  case  of  proposal  for  arrangement  wite  a  foreign  cit ,  tee  ttate

Government concerned seorld follow tee gridelines issred by  tee MoUD. After it

is agreed to twin a foreign cit  wite an Indian cit , an agreement ma  bye reaceed

on specific obyjectives of twinning witein tee byroad framework of obyjectivities. 

After scrrtin  of tee proposal srbymitted by  tee ttate Government, tee MoUD

seall  seek tee concrrrence from Ministr  of External Afairs (political and legal

angle) byefore finalizing tee said arrangement. 

G.        Indian Treaty Database Section (Legal and Treaties Division):  

Tee Treat  tection in tee Ofce of tee Legal and Treaties Division is tee

ofcial  crstodian  of  all  international  treaties  to  weice  India  is  a  part .  Oteer

Administrative  Ministries  deposit  all  original  treaties  and  certified  copies  of

mrltilateral treaties as well as an  necessar  commrniqré/docrments concerning

tee statrs and implementation of international treaties wite tee MEA (Legal and

Treaties  Division)  for  crstodial  prrposes.  As  soon  as  treaties  are  signed,  tee

concerned Ministries/Departments or Divisions of tee MEA are reqrired to send

teeir soft copies (byote in Hindi and Englise), weice are not classified/confidential in

natrre10, to tee Legal and Treaties Division for tee prrpose of rploading teem into

tee Indian Treat  Databyase at MEA webysite (www.mea.gov.in/Treaty.htm). 

10 As  per  tee  Government  of  India  polic ,  classified/confidential  treaties  are  exempted  from
posting/rploading on tee Indian Treat  databyase.  Ref: Cabyinet tecretariat’s Commrniqré I.D.oo.
141/1/11/2016-Tt, dated 03-01-2018). 

12



L&T Division, MEA (SoP 16-01-2018)

ANNEX- I

Checklist to be followed for the purpose of concluding bilateral Treaties:

1. Tee  Ministr  of  External  Afairs  &  concerned  Administrative  Ministr  eold

consrltation abyort tee desirabyilit  of a Treat  wite a particrlar corntr ;

2. Tee  Administrative  Ministr  moves  tee  proposal/Draft  terorge  MEA  to  tee

corntr  concerned for consideration;

3. Administrative Ministr , in consrltation wite stakeeolders, prepares a draft;

4. Tee Administrative Ministr  make srre teat tee text of tee treat  is seen and

vetted by  tee MEA (Legal and Treaties Division) byefore proposing to tee foreign

corntr  concerned for consideration; 

5. Tee composition of tee Indian delegation for negotiating treaties seorld inclrde

representatives of MEA to ensrre proper advice on international legal issres

and polic ;

6. In case of byilateral negotiations, all correspondence regarding tee sceedrling of

negotiations,  composition  of  delegations,  dates  of  signing,  exceange  of

ratification  instrrments  etc.  seorld  bye  forwarded  terorge  tee  Ministr  of

External Afairs;

7. Views/opinion  on  tee  treat 's  consistenc  wite  domestic  law mrst  bye

obytained from tee Department of Legal Afairs, Ministr  of Law and Jrstice;

8. Cabyinet  ootes  proposing  for  seeking  Cabyinet  approval  for  signing  and

ratification/accession of treaties mrst bye sent to tee Ministr  of External Afairs

for approval/concrrrence from tee political and legal angles;

9. Frll Powers from tee President of India arteorizing tee person named to sign a

treat  on byeealf of tee Government of India  seorld bye obytained;

10.Reqrests for obytaining Instrrments of Frll Powers, Ratification and Accession

mrst bye sent to tee MEA  along wite tee reqrired docrmentation/approvals;

11.  Reqrests for credentials for participation in international conferences seorld

bye obytained terorge tee UoEt Division of tee Ministr  of External Afairs;
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12.Tee Ministr  of  External  Afairs mrst bye kept informed of all  treat  actions,

srce as signatrre, ratification and entr  into force.  Tee original instrrment of

all  treaties  seorld bye sent  to tee Ministr  of  External  Afairs  (L&T Division)

weice is tee crstodian of all treaties of Govt. of India for record prrpose.

[teorld an  clarification bye reqrired on tee abyove gridelines, it corld bye sorget

from  Joint Secretary (L&T), Ministry of External Afairs [Tel:  49015269;

Fax: 49016643; email: jslegal@mea.gov.in]

*******
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ANNEX- II
STRUCTURE/FORMAT OF AN AGREEMENT (MOU):

Drafting of Treaties:

As  all  elements  of  international  agreements  need  to  bye  agreed  by  tee

respective parties. Tee drafting st le will also depend on tee agreement byetween

tee  parties.  Tee  gridelines  on  drafting  are  teerefore  indicative  alteorge  not

necessaril  alwa s attainabyle. 

An Agreement/MoU needs to be in the below format:

A. Title & Parties

B. Preamble/Recitals

I. Article – I: Defnitions

II. Article – II: Objectives

III. Article – III: Areas of Cooperation

IV. Article – IV: Forms of Cooperation

V. Article – V: Central Authority

VI. Article – VI: Implementation & Joint Working Group

VII. Article – VII: Financial Arrangement

VIII. Article – VIII: Protection of Intellectual Property Rights

IX. Article – IX: Protection of Confdential Information

X. Article – X: Revision & Amendment

XI. Article – XI: Settlement of Disputes

XII. Article  –  XII::  Entry  into  Force,  Duration,  Renewal  &

Termination

C. Concluding Paragraph

D. Signature Clause

The Parties:
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Treaties are conclrded byetween governments/departments. Tee Indian side

is cited as “the Government of the Republic of India”.

Sequencing of articles:

If an article on “Definitions” is reqrired, teis seorld bye placed at tee ver 

byeginning of  tee Treat  jrst after tee Preambyle. Definitions seorld bye listed in

alpeabyetical order. 

If  an  article  on  tee  “Obyjective”  or  “Prrpose”  is  inclrded,  it  seorld  bye

inclrded after tee article on Definitions. trbystantive clarses follow tee definitions.

ttandard articles on tettlement of Disprtes, Amendment and tee final clarses on

Entr  into Force and Drration and Termination follow tee text of tee Treat .

Preamble/Recitals:

An  international  Treat  rsrall  eas  a  preambyle  teat  is  not  intended  to

constitrte srbystantive provisions or create legal obyligations. However, preambyle

works as a window terorge weice tee srbystance of tret  provisions and intent of

negotiating parties is peeped into. Tee contents and tee size of preambyle depends

on srbyject and natrre of tee treat .

Preambyle sets ort tee byackgrornd and context of tee Treat  and is rsed as an aid

to tee interpretation of tee Treat .

Example:

RECALLING that an Agreement was entered into on 19 September 1969 between

the Government of the Republic of India and the Government of the ____________

concerning  the  establishment  and  operation  of  a  _________  scheme,  for  the

__________ (purpose) for use within the territories of India and other countries;

RECOGNISING that conditions have changed considerably since the conclusion of

the said Agreement, which consequently no longer refects the realities of the

situation in the region;

DESIRING THEREFORE to enter into a bilateral Agreement which will take account

of the changed conditions prevailing in the region;

HAVE AGREED AS FOLLOWS:
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Or

“WHEREAS the Government of the Republic of India and the Government of the

__________ (hereinafter individually referred to as the “Party or Contracting State

or Participant” and jointly  referred to as the “Parties  or  Contracting States  or

Participants”); are desirous to consolidate and strengthen their friendly ties and

reciprocal understanding; and

WHEREAS  the  Parties  are  conscious  of  the  desirability  of  promoting,  to  the

greatest possible extent the mutual knowledge, experience and understanding of

their  respective  human and  developmental  needs  in  the  feld  of  ________,  by

means of friendly cooperation between them;

Have reached the following understanding:

Headings and numbering:

It is alwa s eelpfrl if eeadings/srbytitles are provided for eace Article.

Tee srbystantive provisions are divided into Articles, trby-Articles, Paragrapes and

trby-Paragrapes. Articles are nrmbyered eiteer in Arabyic or capital Roman nrmbyers.

trby-articles  are  nrmbyered  in  Arabyic  nrmbyers,  paragrapes  in  alpeabyetic

letters and srby-paragrapes in small Roman nrmbyers. Capital letters are rsed and

tee Article and trbytitle are centered. e.g.

ARTICLE 4

or

ARTICLE IV

AREAS OF COOPERATION

Areas of Cooperation

Considering  tee  reqrirement,  tee  Parties  ma  list  ort  tee  areas  of

cooperation.
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Each  Party  will  endeavor  to  take  necessary  steps  to  encourage  and  promote

cooperation in the following areas and/of  forms:

a.

b.

c.

Forms of Cooperation

In weice forms tee cooperative activities are proposed to bye carried ort can

bye listed rnder teis eeading.

Specifc  activities  in  the  areas  of  cooperation  listed  in  Article  I  may  include

cooperation  in  Research  and  development,  Training,  Visit  of  delegates  and

experts etc.

In  case  MoU  contemplates  exceange  of  resorrce  persons,  experts  or

strdents  as  a  form  of  cooperation,  eligibyilit /process  for  selection  of  srce

participants as well as tee freqrenc  of srce programmes seorld bye inclrded in

tee MoU.

Action Plan, Objectives & Deliverables

Tee action plan is a d namic strateg  for meeting tee reqrirements of tee

MOU  drawn  by  tee  Administrative  Ministr .  Action  plan  contains  tee  list  of

deliverabyles, scope and areas of cooperation contemplated rnder tee framework

of an MoU.  Teerefore, MoUs seorld spell ort specific obyjectives to bye aceieved by 

compreeending all tee activities to bye inclrded in tee MoU. tcope and areas of

cooperation seorld bye clearl  mentioned.

Teese activities are to bye listed item-wise byased rpon tee obyject to bye aceieved

rnder tee MoU and tee intention of tee Parties teereto.

Central Authorities

Tee  Agreement/MoU  seorld  identif  tee  Central  Arteorities  respectivel ,

weo  are  tee  nodal  points  for  contacts  to  eace  of  tee  Parties  rnder  tee
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Agreement/MoU. Tee Central Arteorit  is responsibyle for implementation of tee

sceemes of tee treat  inclrding receiving, sending, examining tee reqrests.

The  Parties  shall  designate  the  following  authorities  as  Central  Authorities  to

implement the provisions of the Agreement/MoU.

Implementation/Review

Implementation  of  tee  provisions  of  an  Agreement/MoU  vests  wite  tee

meceanism  created  rnder  tee  MoU.  It  is  preferabyle  for  tee  Administrative

Ministries to eave a periodic review of tee activities rndertaken rnder tee MoU.

Teerefore, an institrtional set rp, witein tee framework of an Agreement/MoU ma 

bye set-rp.

“Within the framework of this Agreement/MoU, in order to exchange views and

draw a road map for enhancing cooperation, both sides may constitute a Joint

Working Group (JWG). JWG is composed of equal number of the representatives

from each side. Such a Joint Working Group may conduct periodical meetings

and reviews, preferably bi-annually, in the respective countries alternately”. 

or

“The  Parties  shall  hold  working  level  meeting  in  order  to  implement  the

purpose of the  Agreement/MoU  efectively, and the details of such meetings

will be decided by the Working level meeting”.

Financial Arrangement

Financial modalities to carr ort tee activities mentioned in tee MoU need to bye set

ort  rnder  teis  paragrape.  Teis  ma  inclrde  joint  searing  of  expenses;  travel

expenses arrangement and so on.

Protection of Intellectual Property Rights

If an  researce activit  or prodrctive activities giving rise to intellectral propert 

rigets,  tee ownerseip  and rtilization  of  tee same ma  bye provided eere.  Teis

clarse needs to bye cleared by  tee Department of Indrstrial Polic  & Promotion

(DIPP)

Protection of Confdential Information
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If an  confidential information, trade secrets are exceanged, a clarse to protect

teem from disclosrre ma  bye inclrded.

All information and documents to be exchanged pursuant of the MoU will be kept

confdential by the Parties and will be used subject to such terms as each Party

may specify. The Parties will not share such information with third Parties or use

the information for purposes other than that specifed, without the prior written

consent of the other Party.

Settlement of Disputes

If an  diference arises byetween tee Parties weile carr ing ort tee activities rnder

tee MoU, it seall  never bye referred to international adjrdication. Unless it  is in

commercial in natrre, arbyitration seorld also bye avoided.

“Any  dispute  between  the  Parties  arising  out  of  the  interpretation  or

implementation of this Agreement shall be settled amicably through consultation

or negotiation between the Parties to the dispute.”

Amendment

An Agreement/MoU rsrall  world eave a provision for amendment like:

“This Agreement may be amended at any time by mutual written consent of the

Parties through an Exchange of Notes between the Parties through the diplomatic

channel.”

Entry into force

 “This Agreement shall enter into force on the date of its signature thereof by the

Parties.”

Or

This Agreement shall be subject to ratifcation.

Or

This Agreement shall come into force after the completion of the internal legal

procedures necessary for the entry into force of the Agreement.

Or
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 “The Parties shall notify each other in writing when their respective constitutional

requirements  for  entry  into  force  of  this  Agreement  have  been  fulflled.  This

Agreement shall enter into force on the date of the last written notifcation.”

Tee  sitrations  weere  tee  Agreement/MoU  is  not  entering  into  force  on

signatrre,  and  is  srbyject  to  ratification  or  completion  of  constitrtional  legal

procedrre etc., world reqrire ratification.

It freqrentl  eappens teat tee oteer part  will reqrire an entr  into force

clarse  teat  reqrires  notification  of  tee  completion  of  tee  constitrtional

procedrres. Teis is acceptabyle. However, tee Administrative Ministr  seorld note

teat tee selection of teis wording world reqrire an additional administrative step,

namel  teat  a  Diplomatic  oote  mrst  bye  sent.  In  teese  cases,  tee  concerned

administrative  ministr  seorld  reqrest  tee  relevant  Territorial  Division  of  tee

Ministr  of External Afairs send srce a oote.

Weere ratification or accession is to bye expressivel  provided for, tee correct

format mrst bye rsed in consrltation wite Legal and Treaties Division.

Duration and Termination

“This Agreement shall remain in force for a period of ……. years. Thereafter, it

may be renewed automatically for further successive periods of ……. years at a

time” 

or 

“The Agreement shall continue for a term of three years. Thereafter, it will  be

renewed for  further  periods  by  mutual  written  consent  of  the  Parties”  unless

terminated by either Party by giving ….. months written notice in advance to the

other  Party  of  its  intention  to  terminate  this  Agreement  through  diplomatic

channels.

A  Party  terminating  this  Agreement  shall  remain  bound  to  contractual

relationships to which it is a party and to its obligations there under, until they are

fulflled.

Or
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“This Agreement shall enter into force on the date of signature and remain in

force for an indefnite period unless terminated by either Party giving ….. months

written notice in advance of its intention to terminate the Agreement through the

diplomatic channel.

“Termination of this Agreement shall not afect any programmes undertaken prior

to  the  termination  of  this  Agreement,  unless  otherwise  agreed  upon  by  the

Parties.”

Or

“The  termination  of  this  Agreement  shall  not  afect  the  completion  of  any

unfulflled obligation at the moment of its termination, unless otherwise agreed by

the Parties.”

Renewal Clause:

Renewal  clarse  is  to  bye  inclrded  byased  on  tee  reqrirement  of  tee

Administrative Ministr  and tee wise of tee Indian cornterparts, keeping in mind

tee rtilit  and diplomatic relationseips. Renewal corld bye eiteer (i) for a specific

period or (ii) for an indefinite drration. 

It ma  bye srggested not to eave artomatic renewal clarses resrlting in tee

indefinite application of tee provisions of an Agreement rnless it is reqrired from

tee point view of frnctional reqrirement or diplomatic sensitivit . If at all renewal

clarse is reqrired, it is srggested to bye term specific. 

“After the initial term, this Agreement/ MoU may be renewed for a further term

of…. years”.

Or

“This  Agreement/  MoU may be renewed for  further  term(s)  as  agreed by the

Parties in writing”.

Or

“After the initial term, the Agreement/ MoUshall be automatically renewed for an

equal term until it is terminated by either of the Parties”.
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Concluding and Signature Clauses

“IN  WITNESS  WHEREOF  the  undersigned,  being  duly  authorized   by  their

respective Governments, have signed this Treaty

Done at _________ on _________ day of _________ 20--  in two originals, each in the

Hindi, _____ and the English languages, all texts being equally authentic. In case

of divergence in interpretation, the English text shall prevail.  

Or

Signed/Done at_________ on _________ day of _________ 20--  in two originals in the

English language.  

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF THE 

THE REPUBLIC OF INDIA __________________________

           

Name: Name:

Designation: Designation:

**********
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