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MINISTRY OF EXTERNAL AFFAIRS

ORDER
hew Delhi. the 20th April, 1999

G.5.R. 275(E).—Whevess the Agreament for the Sur-

ferof Ft:p’{iu Olfenders between the Govermment of the

Repubdic of India and the Gevernment of Hobgkonrg was

signed in Hong Kong on 28th Junc,

FOOT and whereas the

Lafer notification (From Hongkong side) as w the fulfilmont
of requirernents for the entry inta foree of the Agreement

was recoived on Pith October, 1997 and in torms of Anticle
E7 ¢ty entered nio force on 14th November. 1997 and which
Agroement provides as follows: -

ART ii.‘LE I
OBLIGATION TO SURRENDER

The parties agree 1o surrender 10 each other. subject 10

i provisions bud dowa in (his Agreement. ay porson who

i< foand in the jurisdiction of the requested party and who is

winicd by the requesting parly for proscontion or for the
iosition or cnforcoment of 4 scntence in respect of an of-
fence under Article 2 of this Agreemoent whether such an

olfence was comnitted belore or after the eotry into force of

HC B rCeInCHE

ARTICLE 2
OFFENCES

b, Surrender of fugitive offenders shall be granted for

s offence coming within any of the following descriptions
of offences in so far as it is according to the laws of both
Partics prnishable by imprisonmient or other form of deten-
o for at least onc year, of by 2 more severe penally:

(i}
{in)
{HE

fiv)
i3]
(ve)
(Vi)
(v
(i}

{8}

{xi}

{xit}

Murder. manslaughter or culpable homicide;
Aiding, abetting. counselling or procuring suicide,
Maiiciously wounding; inflicting grievous bodily
harm. assault occasioning actuat bodily harm or
causing injury whether by means of 2 weapon, &

dungerous substance or otherwise;

Higamy, '

Rape:

An offence relating to women and girls;

Indecent assault;

Sicaling, abapdoning, exposing or unlawfully de-
taining a child:

Grosy indecency with a child;

Kidnapping: abduction; false imprisonment or un-
fawtul dotention, including the takiag of a hostage;
deating i slaves:

Oflences against the law relating to drags, includ-

ing narcotics and psychotropic substances and per-

cursors and cssential chemicals used n the iilegal
manufacture of narcotic drugs and psychotropic
suthsiances;

Obtaining property or pecuniary advantage by de-
coplion; cheating: criminal breach of trust: om-
bezzicment or criminal misappropriation; thofl
robbery: burglary: blackmall: handing or recciving

(NI

{xiv)

{nv)
{avi)
iNviE

{xvHi)

{xix}

{xn)

{x%i}

{xxit)
{xxiii}

(uxIvY

(xxv)

(exvi)
(xyyil)

{xaviif}

stolen goods, false accounting or any other offence
in respect of property involving frad;

Oifences relating fo fiscal matiers, taxes or duties,
notwithstanding, that the law of the requested Party
does not impose the same kind of tax or duty or
does not contain a tax, duty or customs regulation
of the same kind as the {aw of the requesting Party;
Smuoggling; offences against laws relating tothe
import and export of prohibited Bems, including
historical and archaeological and other ftems;
Conspiracy 1o commit fraud or to defraud;
Offences against bankmptey lawv;

False statemenis by company directors and other
offisery:

Any offence against the law relating to false or
misleading trade descriptions; counterfeiting of
¢oins; or forgery of uttering whal is forged;

An offence against the Iaws relating to corruption,
inchuding bribery, secret commissions, and breach
of trust;

Perjury and suborpation of periury, attempting to
pervert the course of justice;

Criminal damage, inchiding arson, damagzng prop-
erty whether used for public utilities or otherwise
with intent to endanger Hfe or with reckless digre-
gard as to whethier the life of another would thereby
be endangered,

Offences involving the unfawfil use of computers;
An offence against the law relating to firearms, in-
cluding but not Hmited to the possession of & fire-
arm or ammunition by a person who intends either
hirnself or through another person to endanger life
ar the use of a firearm by a person with intent to
resist or prevent the arrest or detention of himself
or another person

An offence against the law relating to explosives,
mcluding but not limited to the causing of an ex-
plosion likely to endanger life or cause serious dam-
age to property or the malang or possession of an
explosive subsiance by a person who intends either
himself or through another person to endanger life
Or cause sericus damage {o property

Sinking or destroying a vesssel at sea; assauits on
board a ship on the high seas with intent to destroy
life or to do grievous bodily harm; revoll or con-
spiracy to revolt by two or more persons on board 2
ship on the high scas against the anthority of the
master,

Piracy, davolving ships or atscraft, a;;&cerding 1o in-
ternational law,

Genocide or conspiracy or direct and public mutf:«
menl (o cominit genoctde,

Unlawful use, possession, control, seizore or hijack-
ing of aircraft, vessels or {}ther means of transpor-
fation; :
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Impeding the arrest or prosecution of a person who
has or 1s believed to have committed an offence for
which surrender may be granted vader this Agree-
ment and which is punishable according 10 the laws
of both Parties by imprisonment or other form of
detention of a peried of five vears or more -
Offences against the laws relating 10 the protection..
of public health and the environment

Oficnces relating 1o the ;aﬁssesé;im or faundering of
proceeds oblained from the commission of any

{NXIN}

XXX}

IESNNY!

offence for which surrender mav be granted under

this Agreemient

(vxnity Ofences for which fugitive offenders may be sur-
rendered under international Comventions currenthy
applicd

{xsxiih) Aiding. abefting. counselling or procuring the com-
mission of. Inciting. being an accessory before or
after the fact 0 or attempting or CONSpiring to com-
mit any offence for which surrender may be granted
under this Agreement

{xxniv) Any other offences not referred 1o i the previgus
items of this paragraph. which arc punishable by
immprisonment of other form of detention for at least
one vear or by a more severe penalty and which are
also offences for which surrender may be granied
i accordance with the laws of both Parties,

(23 where surrender of a fugtiive offeader 15 requested
{for the purpese of carrving out a sentence. 8 further require-
sent shall be that in the case of @ period of Iniprisonment or
detention at Jeast six month remain 10 be served.

(3} For the purposes of this Article. in defermining
whether an offence is an offence punishable vader the laws
of both parties the totality of the acts or omissions alleged
agatnst the person whose surrender is sought shall be taken
into account without reference to the clements of the offence
prescribed by the law of the reguesting pasty,

{+y Where surrender of & fughive offender Is requested
for the purpose of carrving ovt a sentence the requested Party
nay refuse to surrender him if it appears that the convicton
was oblained in his absence. uniess he has the opportunity to
have his case retricd in bis presence. in winch case he shall
be considered as an‘accused person under this Agreement,

ARTICLE 3
BASIS FOR SURRENDER

A fugitive offender shall be surrendercd enlv if the
evidenee be found sufficient according to the kvw of the re-
quested Party cither 1o justiy the coramittal for trial of the
person sought if the offence of which he is accused had been
commitied in the territory of the requested Party or to prove
thatt hie is the identical porson convicted by the courts of the
requesting Party :

ARTICLE 4
SURRENDER OF NATIONALS

{1} The Government of the Republic of India reserves
the right. 10 refuse the surrender of #s nalionals. The Gov-
croment of Hong Kong rescrves the right to refuse the sur-

render of nationals of the State whose Government is re-
sponsible for its foreign affairs.

{2) Where the requested Party excrcises this right, the
requesting Party may request that the case be submitted to
the compeient authorities of the requested Party in order that
proceedings for the prosecution of the person may be con-
sidered.

ARTICLE 3
DEATH PENALTY

If the offence for which surrender of & fugitive offender
is requested vader this Agreement is punishable according
1o the law of the requesting Party with the death penalty. and
if in respect of such an offence the death penalty is not pro-
vided for by the law of the requested Party. surrender may b
refused unless the requesting Party gives such assurances as
the requested Party considers sufficient that the death pen-
aly witl not be imposed or if imposed will not be carrigd
out. . ’

ARTICLE 6
REFUSAL OF SURRENDER

A fupitive offender shall not be surrendered if the re-
quested Party has substantial grounds for believing:

{1}y {ay thatthe offence of which that person is accused -
or was convicted is an offence of a political char-
avter:

by that the request for his return (though purport-
ing 10 be made on account of an offence for which
surrender may be granted) is in fact made for
the purpose of prosecuting or punishing him on
account of his race. religion, nationality or po-
{iticat opinions; or . .

{c) that he might. if returned, be prejudiced at his
trial or punished. détained or restricted in his
personal liberty by reason of his race, religion,
nationality or political opimions.

(2} For the purposes of this agresment, the following
offences shall not be considered to be of a political
character:

{a) murder or other wilful crime against the person
of the Head of State of the Republic of India, or,
it the case of Hong Kong, the Head of State
whose government is responsible for its foreign
affatrs. or in either case of a member of the head
of State's immediate family,

(b} an offence within the scope of the Hague Con-
vention for the Suppression of Unlawful Seizure
of Aireraft. 1970;

{cy anoffence within the scope of the Montreat Con-
ventidh for the Suppression of Lig.;iawfui Acts
against the Salety of Civil Aviation, 1971

{d} an offence within the scope of the New York Con-
vention on the Prevention an Punishment of
Crunes against Internationally Protected Persons,
including Diglomatic Agents, 1973;
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{¢) an offence within the scope of the New York In-
ternational Convention against the Taking of
Hostages. 1979

(f) any offence in respect of which both parties have
an obligation in accordance with a multilateral
agreement either to surrender the person sought
o1 to submit the case to their competent anthori-
ties for presecution,

(N A fugitive offender shall not be surrendered if he
has been acquitted or pardened or if his prosecution is barred
or his conviction set aside for any reason provided for under
the law of the requesting Party or the reguested Party,

-4} The surrender of any person sounght under the
terms of this Agreement may also be refused if it appears o
the requested Party that

{a) by reasos of the trivial nature of the offence of which

he is accused or was convicied: or

{b} by reason of the passage of time since he is alleged

to have conmnitted if or to have become unfawfully
at large as the case may be. or

{cy  because the accusation against him is not made in

good faith or in the interests of justice: or

{dy because there exist valid humanitarian grounds

it would. having regard to all the circumstances, be
uniust of oppressive ke retura Bim,

ARTICLE 7
POSTPONEMENT OF SURRENDER

if the person sought is being proceeded against or is

nnder punishment in the jurisdiction of the requesied Party
for anv other offence. surrender shall be deferred until the
conciusion of the procecdings and the exccution of any
punishment awarded,
ARTICLE 8
THE REQUEST AND SUPPORTING
BOCUMENTS

{1} Requesls for the surrender of 3 fugitive offender
shali be made by and to the appropriate authoritics of the
Partics as may be notified between then from 1hine to lime,

{2} The request shall be accompanicd by,

(a; as accurate a description as possible of the fugitive
offender. together with any other information wihich
would help to establish his identity. natipnality and
whercabouts:

(by  astatement and particutars of the offence for which
surrender is requesied: '

(c}  the text of the legal provisions. if anv. creating or

defining the offence. a statement of the punishment
which can be imposed (herelor and a specification.”

of any.time limil that is imposed on the institution
of preceedings or on the eaforcement of any seatence
i3 respect of that effenge,

{(3) ifthe request refates to an accused person, it shall
also be accompanied by a copy of the warrant of arrest issued
by a judge, magistrate or other competent authority of the
requesting Party and by such evidence as, according to tie
taw of the requested Party, would justify his committal for

trial if the offence had been commitied within the jurisdiction

of the requested Party.
{4} If the request relates to 2 person already convicted.
wnd sentenced, it shall also be accompanied by,
{a) acerificate of the conviction and senience; and
(B if the person was convicted buf not senienced, 3
staierent to that effect by the appropriate courl and
& copy of the warrant of arrest: or

{cy if the person was sentenced, a statoment that the
sentence is enforceable and indicating how much of
the senicnge has still to be served.

(3} Hthe information communicaied Dy the requesting
Party is found to be asufficiont to aliow the requesied Party
to make a decision in pursuance of this Agrecment, the iatter
Party may reguest the neecssany supplementary information

*and may fix a time-limit for recelpt thereof,

ARTICLE 9
LANGUAGE OF DOCUMENTATION
If in a particular case the requesied Pardy $0 requires.
the requesiing Party shalt supply a transtation of am
document submiticd in accordance with the provisions of
this agreeaent,
TARTICLE 10
PROVISIONAL ARREST

(1Y In urgent cascs the porsen sought may, in
accordance with the faw of the reqncéicd Partyv, be
provisionaily arrested on the application of the competom
authoritics of the requesting Party. The application for
provisional arrest shatl contain an indication of itention o
request the sarrender of the person sought and o statomen
of the existence of a warrant of arrcst o1 a jndgement of
conviction against that person, and such funther infornsdion.
if any. as would be necessary (o justify the issug ol a warrant
of arrcst had the offence been commitied. o the person soughy
been convicted. within the surisdiction of the requested party.

{2}  An application for provisional arrcst may be
forwarded through the same channcls as a request for
surcnder or through the International Criminal Police
Organisation {Intcrpol).

{3y ¢ The provisional arrest of the person sought shall be
terminated upon the expiration of sixty days from the datc of
his arrestif the request oy his surrender shall not have been
received. This provision shall nol prevent the ré-arrost or
surreader of the porson sought i the requoest for his surrender
15 roceived subscquently,
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_ ARTICLE 11
- CONCURRENT REQUESTS )
- If the surrender of a fugitive offender is requested

¢

concurrently by one of the Parties and a State or States with

whom the Republic of India or Hong Kong, whichever is

being requested, has arrangements for the surrender of -

fugitive offenders, the requested Party shail make its decision
in so far as iis law allows having regard
circumstances including the provisions in this regard in any
Agreements in force befween the requested Parly and the
- requesting Parties, the relative seriousness and place of
commission of the offences, the respective dates of the
requests, the nationality of the person sought and the
possibiii{y of subsequent surrender to another State, and notify
the other Party of its decision in the event 0f strrender of the
fogitive to another jurisdiction.
- ARTICLE 12
AUTHENTICATION
('1}' Any document that, in accordance with Axticle 9,
accompanies a request for surrender shall be admitted in

evidence, if authenticated, in any proceedings in the -

- jurisdiction of the requesied Party.
{2y Adocument is authenticated for the purposes of this

Agreement if: '

{a) it purporis to be signed or certified by a judge,
magistrate or other officer authorised by the
requesting Party; and
it purports to be sealed with an official or public
scal of the requesting Party or of an officer of the
requesting Party.

ARTICLE 13
REPRESENTATION AND COSTS

(13 The requested Party shall make all necessary
arrangements for and meet the costs of any proceedings
arising out of a request for surrender and shall otherwise
represent the interests of the requesting Party,

{2} If it becomes gpparent that exceptional expenses
may be incurred as a result of a request for surrender the
Parties shall consult with a view to deciding how thesc
expenses will be met.

{3) Therequested Party shall bear the expenses arising
out of the arrest and detention of the person whose surrender
is sought until that person is surrendered. The requesting
Party shall bear all subsequent expenses.

ARTICLE 14 _
ARRANGEMENTS FOR SURRENDER

(1) ifafugitive offender is to be surrendered, the person
sought shail be sent by the authorities of the requested Party
to such tonvénient place of departure within that Party's
jurisdiction as the requesting Party shall indicate.

(®)

1210 6I/95-3.

to all the

(2) Subject to the provisions of paragraph (3) of this
Article the requesting Party shall remove the person sought

- from the requested Party within one month or such longer

; the Party to which he has been

- within forty-five days of his having been free to leave the

period as may be permitied under the law of the requested
Party. If he is not removed within that period the requested’
Party may refuse to extradite him for the same offence.

{3) Hcircumstances beyond its control prevent a Party
from surrendering or taking over the person o be surrendered,
it shall notify the other Party. In that case, the two Parties,
upon mutual agreement, shall set a new date for surrender
and the provisions of paragraph (2} of this Article shall apply,

ARTICLE 15
SURRENDYXR OF PROPERTY

(1} When a request for surrender of a fugitive offender
is granted the requested Party shall so far as its law allows
hand over to the requesting Party all articles, including sums
of ioney, .

(a) which may serve as proof of the offence; or

(b} which have been acquired by the person sought as a

result of the offence and are in his possession or
* discovered subsequently.

{2y Ifthe articles in question are lable 1o seizure or
confiscation within the jurisdiction of the requested Party
fhe latter may, in connection with pending proceedings,
temporarty relain them or hand them over on condition that
they are to be returned.

{3y These provisions shall not prejudice the rights of
the reguested Party or of any person other than the person
sought. When such rights exist the articies shall on request
be retirned to the requested Party without charge as soon as
possible after the end of the proceedings.

ARTICLE 16
SPECIALITY AND RESURRENDER

{1) A fugitive offender who has been surrendered
shall not be proceeded against, sentenced or detained with a
view 1o the carrying oul of a sentence for any offence
comunitted prior to his surrender other than

{a} theoffence in respect of wheih his return is ordered;

(b) any lesser offence however described disclosed by
the facts in respect of which his return was ordered
provided such an offence is an offence for which he
¢an be returned under this Agreement;
any other offence being an offence for which
surrender may be granted vnder this Agreament in
respect of which the requested Party may consent
{0 his being deait withy;
uniess he has first had an opporiunity to leave the jurisdiction of
or he has not done 5o

()

Jjursidiction or has returned to that jurisdiction havidg left it.
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{2y A fugitivé offender who has been surrendered
shall not be re-surrendered to another jurisdiction for an
offence committed prior to his surrender unless |

{a) the requested Party consenis 1o such re-surrender;
or

{b)  he has first had an oppertunity to exercise his right
to leave the jurisdiction of the Party to which he
has been surrendered and has not done so within
forty-five davs or has voluntarily returned to that
jurisdiction having left it.

{3y A Party whose consent is requeszed'undex
paragraphs (1} (¢ or (2} (a) of this Article may reguire the
submission of any document or statement referred fo in
Article 8, and any statement made by the surrendered person
on the matier.

ARTICLE 17
ENTRY INTO FORCE, SUSPENSION Anp
TERMINATION

{1} This Agrecment shall enter into force thirty days
after the date on which the Parties have notified each other
in writing that their respective requirements for the enpry
into force of this Agreement have been complied with.

(2} FEither of the Parties may suspend o1 ierminale
thig Agreement at any time by giving notice to the other
through the same channels as a request for the surronder off
fugitive offender. Suspension shall take effect on receipt of
the refevant notice. In the event of termination the Agreement
shall cease to have effect six months after the recgipt of the
notice, T

In witness whercof the undersigned, being duly
authorised by their respective government, have signed this
Agreement, .

Done at Hong Kong this 28th days of June, in the year
one thousand nine hundred and ninety seven in the Hindi,
Chinese and English languages, each text being equally
authentic.

Now therefore in exivcise of the powers conferred by
898 gection (1) of Section 3 of the Extradition Act, 1962 (34
of 1962), the Central Government hereby directs that the
provisions of the said Act, othter than Chapter IT, shall apply
o Hong Kong with effect from the date of publication of this
notification.

[No. T. 413/25/95]

$. R. TAYAL, K. Secy. (CPV)
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