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Significance of the Hindu Code

No law passed by the Indian Legislature in the past or likely to
be passed in the future can be compared to it (Hindu Code) in point
of its significance. To leave inequality between class and class,
between sex and sex which is the soul of Hindu society, untouched
and to go on passing legislation relating to economic problems
is to make a farce of our Constitution and to build a palace on a
dung heap. This is the significance I attached to the Hindu Code.

—Dr. Ambedkar on ‘Hindu Code’
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Minister for Social Justice and Empowerment
& Chairperson, Dr. Ambedkar Foundation

Kumari Selja MESSAGE

Babasaheb Dr. B.R. Ambedkar, the Chief Architect of Indian Constitution was
a scholar par excellence, a philosopher, a visionary, an emancipator and a true
nationalist. He led a number of social movements to secure human rights to the
oppressed and depressed sections of the society. He stands as a symbol of struggle
for social justice.

The Government of Maharashtra has done a highly commendable work of
publication of volumes of unpublished works of Dr. Ambedkar, which have brought
out his ideology and philosophy before the Nation and the world.

In pursuance of the recommendations of the Centenary Celebrations Committee
of Dr. Ambedkar, constituted under the chairmanship of the then Prime Minister
of India, the Dr. Ambedkar Foundation (DAF) was set up for implementation of
different schemes, projects and activities for furthering the ideology and message
of Dr. Ambedkar among the masses in India as well as abroad.

The DAF took up the work of translation and publication of the Collected Works
of Babasaheb Dr. B.R. Ambedkar published by the Government of Maharashtra
in English and Marathi into Hindi and other regional languages. I am extremely
thankful to the Government of Maharashtra’s consent for bringing out the works
of Dr. Ambedkar in English also by the Dr. Ambedkar Foundation.

Dr. Ambedkar’s writings are as relevant today as were at the time when these
were penned. He firmly believed that our political democracy must stand on the
base of social democracy which means a way of life which recognizes liberty,
equality and fraternity as the principles of life. He emphasized on measuring the
progress of a community by the degree of progress which women have achieved.
According to him if we want to maintain democracy not merely in form, but also
in fact, we must hold fast to constitutional methods of achieving our social and
economic objectives. He advocated that in our political, social and economic life,
we must have the principle of one man, one vote, one value.

There is a great deal that we can learn from Dr. Ambedkar’s ideology and
philosophy which would be beneficial to our Nation building endeavor. I am glad
that the DAF is taking steps to spread Dr. Ambedkar’s ideology and philosophy
to an even wider readership.

I would be grateful for any suggestions on publication of works of Babasaheb
Dr. Ambedkar. .

(Kumari Selja)
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PREFACE

Maharashtra has been fortunate in having a long tradition of
social reforms. Just as in Europe, Christianity inaugurated the
Era of equality by preaching that a prince and a pauper are equal
in the eyes of God, saints like Dnyaneshwar, Namdeo, Tukaram,
Gora Kumbhar and Chokhamela brought about a great social
change by preaching the Gospel of compassion, equality and lib-
erty of worship. Caste barriers were annihilated. The rise of the
Maratha power under Shivaji the Great demonstrated that a popu-
lar hero could be crowned as a King. Shivaji heralded the dawn of
political equality. These saints of Maharashtra preached the Gos-
pel of democracy in religion, breaking down the barriers of classes
and castes. The Warkari cult did not recognise caste. Members of
the Warkari cult in procession, marched together eating the same
food in the spirit of the true brotherhood. They shared the com-
mon quest for God. The Bhakti movement of the Warkaris broad-
ened and deepened the freedom of worship.

Article 25 of the Constitution permits such freedom. The
reforms introduced by Dr. Ambedkar in Hindu Law have been
accepted by and large. He laid the foundation of the common
Civil Code for the Hindus and the principle is capable of
extension to other sections of the Indian society. However, reforms
in religious beliefs and practices are slow and voluntary. It is hoped
that the guidance given by Dr. Ambedkar in this respect will
be availed of by leaders of different communities and they will
initiate a dialogue within the country so as to facilitate reforms in
laws. Reforms, religious and social, had stirred the Maharashtrian
society. The soil was fertile for further changes within the frame-
work of the Hindu Law. Over the years, the Hindu Law under-
went transformation, opening the channels of communication.
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(vi) DR. BABASAHEB AMBEDKAR : WRITINGS AND SPEECHES

Dr. Ambedkar, by codifying the Hindu Law in respect of marriage,
divorce and succession, rationalised and restored it to its glory.
Dr. Ambedkar has preserved marriage as sacrament and promoted
the growth of family values. Consistent with the Constitution, the
Hindu Law as modified permits people to practice and profess their
religion. But as Dr. Ambedkar categorically stated, “the state has
retained all along the right to interfere in the personal law of any
community in this country”, and therefore, there is a sound basis
for liberalisation of personal laws so as to broaden the freedom of
the individual and the unity of the country based on such freedom.

5
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(MANOHAR JOSH]I)

Bombay : Chief Minister,
November 28, 1995. Maharashtra State.
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EDITORIAL

Present volume contains speeches of Dr. Ambedkar in the
codification of the Hindu Law. The Bill to amend and codify
certain branches of the Hindu Law was referred to the Select
Committee consisting of eminent jurists and parliamentarians
viz. Sir Alladi Krishnaswami Ayyar, Dr. Bakshi Tek Chand,
Shri H. V. Kamat, Smt. G. Durgabai and many others. The list
of the members of the Select Committee reads like the directory
of eminent Indians.

Before the Hindu Succession Act, 1956 and the Hindu
Marriage Act 1955 of which the Bill is a precurser, the Hindu
Law was uncodified in a large measure, though certain branches
of it were the subject of legislative intervention viz. Hindu
Women’s Right to Property Act, 1937. Scattered to innumerable
decisions of the Indian High Courts and also of the Privy Council,
it was a source of legislation and therefore, it was necessary to
give a definite shape and form to the Hindu Law by consolidation
and codification. The principles of codification covered (1) right
to property, (2) order of succession to the property, (3)
maintenance, marriage, divorce, adoption, minority and
guardianship. The two schools of Hindu Law viz. Mitakshara
and Dayabhag, created and sustained inequality. The
Mitakshara school treated the property of the Hindu as
belonging to a co-parcenary in which by reason of birth sons,
grand-sons and great-grand sons had interest. The property
passed by survivorship under Mitakshara whereas Dayabhag
recognised the rule of personal interest and capacity to dispose
of the property having interest in it. Further the Bill had the
object of making the widow, the daughter and the widow of a
pre-deceased son eligible to inherit property.
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It is not fair to reproduce the reasons for introduction of the
Bill nor it is necessary to refer to the provisions of the law
relating to marriage and divorce as the reader will find them
competently explained in the speeches of the distinguished
members who along with Dr. Ambedkar contributed to the
enfranchisement of women in the Indian sub-continent.

Dr. Ambedkar himself had explained lucidly the reasons for
consolidation and codification. The chaotic condition of the
Hindu Law was reduced to neat propositions in the form of
judicial prenouncements and codification was the legislative
recognition of the judge made law. ‘Law must be stable and yet
it must change to answer the felt needs of changing times’, to
paraphrase the words of Benjamin Nathan Cardoze in his
‘Nature of judicial process’. The unanimous approval of the
Constituent Assembly to the principles of the Bill is as much a
tribute to the forensic skills of Dr. Ambedkar as to the training
and temperament of those who were the members of the
Constituent Assembly. The principles of the Bill are in harmony
with the constitutional philosophy of equality of men and
women.

Needless to add that the Bill was a part of social engineering
via law. It was by the standard of the time a revolutionary
measure. The debates in the Constituent Assembly provoked
sharp reactions. However, by providing such sharp reactions,
freedom of speech fulfilled its high purpose viz. to invite
discussions and to raise disputes. Now that the dispute is over
and women have become as assertive as men, if not more,
younger generation may find delightful reading and may well
imagine what blessings of freedom they enjoy under our noble
Constitution.

Though the proposal for consolidation and codification of the
Hindu Law passed through opposition, eventually it came to be
approved and applauded.

This could be possible as there was sustained attempt to
educate public opinion and to ameliorate the condition of
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EDITORIAL (ix)

women. A list of the Acts modifying the Hindu Law relating to
women would be instructive .—

(1) The Caste Disabilities Removal Act, 1850.

(2) The Hindu Widow Remarriage Act, 1856.

(3) The Indian Succession Act, 1925.

(4) The Native Convert's Marriage Dissolution Act, 1866.

(5) The Transfer of Property Act IV of 1882 as amended by
Act XX of 1929.

(6) The Indian Majority Act, 1875.
(7) The Guardian and Wards Act, 1890.

(8) The Transfer of Property (Amendment) Supplementary Act
XX1 of 1929. This Act amends the Madras Act of 1914 and 1921
and the Hindu Disposition of Property Act, 1916 which related
to transfers and bequests in favour of unborn person.

(9) The Hindu Gains of Learning Act, 1930. This Act makes
all acquisitions by means of learning the separate property of
the acquirer.

(10) The Hindu Women’s Rights to Property Act XVII11 of 1937.

So also it may be noted that the Indian Evidence Act, 1872,
supersedes the rules of the Hindu Law of Evidence. The Indian
Penal Code, 1859 supersedes the whole of the Hindu Criminal
Law.

The passing of the measure by the Parliament was, therefore,
the slow but sure effect of these legislative measures and was
part of the social engineering which found its fulfilment in the
Indian Constitution.

This volume comprises complete debate on the Hindu Code
Bill introduced by Dr. B. R. Ambedkar in the Constituent
Assembly on 11th April 1947. The Bill was moved for referring
to the Select Committee on 9th April 1948. This was followed
by debate which continued for more than 4 years and still
remained inconclusive. In the words of Dr. Ambedkar, it was
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killed and died unusept and unsung. This was probably the
longest discussion on any single Bill in the free India’s
Parliament. Dr. Ambedkar felt that the Government and the
party in power i.e. Congress were not eager to clear the Hindu
Code. He, therefore, tendered his resignation on 27th September
1951 to the Prime Minister Pandit Jawaharlal Nehru but
continued to participate in the Parliamentary debates till 10th
October 1951 on the request of the Prime Minister. In his letter
he expressed that he attached greatest importance to the Hindu
Code Bill and would be prepared to undergo any strain on his
health to get the Bill through. He wanted the Bill to be taken-
up on top priority basis on 16th August and be finished by the
1st of September 1951. However, the opponents of the Hindu
Code continued obstructive tactics and delayed the passing of
the Bill. Dr. Ambedkar ultimately submitted his statement of
resignation on 10th October and left the House in anguish.

The whole discussion on the Hindu Code right from its
introduction in the Constituent Assembly till 10th October 1951
Is divided into 4 sections in this Book. Section | consists of the
introduction of the Bill for referring it to the Select Committee.
Dr. Ambedkar’s speech explaining the salient features and the
speeches of Dr. Pattabhi Sitarammaya, Naziruddin Ahmad, Smt.
Hansa Mehta, Shri Ram Sahay, Dr. B. V. Keskar, Begum Aizaz
Rasul and Shri R. K. Chaudhary are also included. This part
covers discussion between 17th November 1947 to 9th April
1948.

Second section of this volume is the draft Hindu Code as
prepared by Dr. Ambedkar and the then existing Hindu Code
as amended by the Select Committee. This is presented here
with a view to have a glimpse of Dr. Ambedkar’s original idea
about the reform of the basic structure of the Hindu Law.

Third Section comprises general discussion on the Hindu
Code. Some members questioned the authority of the
Constituent Assembly to pass this radical legislation, some
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objected to the reform of divorce and women’s right to inherit
property and some discarded the Bill totally as interference in
the religious matters of the Hindu Society. However, progressive
elements in the Assembly supported the move and praised
Dr. Ambedkar for his courageous measure.

The fourth section covers the clausewise discussion on the
Hindu Code Bill.

Although the volume is part of Dr. Ambedkar’s writings, his
attempt for reforming the Hindu Society through the
introduction of Hindu Code is the most important event of his
life. Discussion on the Hindu Code and Dr. Ambedkar’s role
played through the debates thereon are very useful for the
students of Socio-religious study of the Hindu Society. The
members of the Committee therefore felt that the whole
discussion should be brought out in this volume rather than
mere speeches of Dr. Ambedkar alone.

It is hoped that this compilation will be useful to the scholars,
laymen and the historians alike to appreciate the freedom now
available to different sections of the Hindu society.

This note will be incomplete without placing on record my
grateful thanks to:

* Principal Manohar Joshi, the Chief Minister of Maharashtra
and Shri Dattatraya Rane, Minister for Higher Education,
Maharashtra State, who have shown keen interest in the
thought of Dr. Babasaheb Ambedkar and encouraged this
project; and

*Shri Navjeevan Lakhanpal, Secretary, Higher and Technical
Education, Government of Maharashtra, whose guidance and
encouragement has been always of a great help ;

The work of Editing of this volume has been made possible by
the ready help, support and co-operation | have received :

* From Shri P. S. Bhogal, Director and Shri E. R. D’'Souza,
Archivist of the State Archives Department, Bombay, as well
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as Shri D. S. Chavan, Librarian, Vidhan Bhavan Library, and
Shri S. S. Rege and Shri Shrikant Talwatkar, Librarian
Siddharth College, Bombay, who made me available the required
books i.e. official copy of the Hindu Code to reproduce the
relevant material for this volume ;

* From Shri B. M. Ambhaikar, of Bombay and Shri D. C. Ahir
of Delhi whose suggestions have immensely helped me in this
volume ; Shri D. K. Ramteke, who spared his copy of Government
of India’s Hindi Book on Hindu Code and Prof. Pramod Ramteke,
who spared his painting of Dr. Ambedkar for this volume ;

* From Shri P. S. More, Director ; Shri P. L. Purkar, Deputy
Director and Shri A. C. Sayyad, Manager of the Government
Printing and Stationery, Government of Maharashtra for their
careful printing of this volume.

* From Dr. Keshavrao Phalke and Shri T. B. Sen, Deputy
Secretaries and Shri J. M. Abhyankar, Deputy Director of
Education, Greater Bombay, for their help in administrative
matter, and the staff working under me comprising of Shri
Ravindra Sutar, Smt. Sumitra Nevrekar and Smt. Shalaka
Tambe for their zeal and faithful assistance in typing, proof
reading and other office work entrusted to them.
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Bombay: (VASANT MOON)
November 28, 1995. Officer on Special Duty.
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DR. AMBEDKAR AND THE HINDU CODE BILL 3

*Hinou CobE

The Honourable Dr. B. R. Ambedkar (Minister for Law). Sir, |
move:

“That the Bill to amend and codify certain branches of the Hindu

Law be continued.”

Mr. Speaker : Motion moved

“That the Bill to amend and codify certain branches of the Hindu Law
be continued.”

Mr. Naziruddin Ahmad (West Bengal: Muslim): May | know the
present stage of this very important Bill ? | understand there has been
a considerable amount of agitation among our Hindu friends over it and
it is better we have a picture of the stage at which the Bill is at present.

The Honourable Dr. B. R. Ambedkar : It was only introduced. No
further stage was taken.

Shri R. V. Dhulekar (U. P.: General): In the new set up we should
have no Hindu Law and Muslim Law. We should have a general Law
and therefore....

Mr. Speaker : Honourable Member is speaking on the merits. He
will have an opportunity of saying it when the Bill comes before the
House. At present the only question is whether the Bill should be
continued or not continued.

Shri R. V. Dhulekar : So, Sir, | oppose, it should not be continued.

Mr. Speaker: The question is

“That the Bill to amend and codify certain branches of the Hindu Law
be continued.”

The motion was adopted.

*HINDU INTERCASTE MARRIAGE REGULATING AND
VALIDATING BILL

Shri Mohan Lal Saksena : (U. P. : General): Sir, since the Law
Minister has informed me that he proposes to make a motion for
reference of the Hindu Code to a Select Committee during the present
session, | do not want to move this motion.

Mr. Speaker : Do | understand that the Honourable Member does
not want to make a motion now, but he wishes to keep it alive?

Shri Mohan Lal Saksena : Yes, Sir, In case the Law Minister does
not bring in his motion, I may have to move mine.

* Constituent Assembly of India (Legislative) Debates [Hereinafter called C.A. (Leg.)
D.J, Vol. I, 17th November 1947, p. 41.

* C.A. (Leg.) D., Vol. I, 11th February 1948, p. 599.
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*HINDU MARRIAGES VALIDITY BILL

Pandit Thakur Das Bhargava (East Punjab : General); Sir, | beg
to move for leave to introduce a Bill to provide that marriages between
Hindus, Sikhs, Jains and their different castes and sub-castes are valid.

Mr. Speaker : The question is:

“That leave be granted to introduce a Bill to provide that marriages

between Hindus, Sikhs, Jains and their different castes and sub-castes are
valid.”

The motion was adopted.
Pandit Thakur Das Bhargava : Sir, | introduce the BiIll.

*HINDU CODE

* The Honourable Dr. B. R. Ambedkar (Minister for Law) : | beg
to move:

“That the Bill to amend and codify certain branches of the Hindu Law,
be referred to a Select Committee consisting of Shri Alladi Krishnaswami
Ayyar, Dr. Bakshi Tek Chand, Shri M. Anantthasayanam Ayyangar,
Shrimati G. Durgabai, Shri L. Krishnaswami Bharathi, Shri U. Srinivasa
Mallayya Shri Mihir Lal Chattopadhvay, Dr. P. S. Deshmukh, Shrimati
Renuka Ray, Dr. P. K. Sen, Babu Ramnarayan Singh, Shri Kishorimohan
Tripathi, Shrimati Ammu Swaminadhan, Pandit Balkrishna Sharma, Shri
Khursheed Lal, Shri Brajeshwar Prasad, Shri B. Shiva Rao, Shri Baldeo
Swarup, Shri V. C. Kesava Rao and the Mover, with instructions to report
not later than the last day of the first week of the next session of the
Assembly and that the number of members whose presence shall be
necessary to constitute a meeting of the Committee shall be five.”

Sir, it is a matter of great pity and also of great regret both for
myself and | believe also for the members of the House that so
important a measure as the codification of Hindu Law should
have come for discussion before the House almost at the
fag end of the session. We have, according to the arrangement
announced by the Honourable speaker this morning, to conclude the
debate on this motion by 7 O'clock from now, with an interval of
half an hour. |1 think it my duty that within the limitations in which
we are placed | should give more time to Members of the Legislature
to express their views on the various points raised by this Bill and I
should like to contribute my own mite to the fulfilment of this wish
which | have expressed. The only way by which 1 could do it is to set
an example by myself to make my opening speech as brief as

4 p.m.

*C.A. (Leg.) D., Vol. Il, 26th February 1948, p. 1288.
*C.A. (Leg.) D., Vol. 1V, 9th April 1948, pp. 3628-33.
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I can possibly make. | regret it very much to have been required to
come to that decision because this Bill is of such a vast character
that if one were to expound it fully and thoroughly, and to explain
its provisions as against the background of the existing Hindu Law,
I have not the slightest doubt that such an effort would take not
less than four or five hours. But that is impossible, and the House
therefore, will forgive me if | confine myself to placing before it the
most salient points which mark a departure from the existing law
as we know it today.

Sir, this Bill, the aim of which is to codify the rules of Hindu Law
which are scattered in innumerable decisions of the High Courts and
of the Privy Council, which form a bewildering motley to the common
man and give rise to constant litigation, seeks to codify the law
relating to seven different matters. Firstly, it seeks to codify the law
relating to the rights of property of a deceased Hindu who has died
intestate without making a will, both female and male. Secondly, it
prescribes a somewhat altered form of the order of succession among
the different heirs to the property of a deceased dying intestate. The
next topic it deals with is the law of maintenance, marriage, divorce,
adoption, minority and guardianship. The House will see what is the
ambit and the periphery of this Bill. To begin with the question of
inheritance. Under this head the Bill enacts a new principle, at least
for certain parts of British India. As many members who are lawyers
in this House will know, so far as inheritance is concerned, the Hindus
are governed by two different systems of law. One system is known
as Mitakashara and the other is known as Dayabhag. The two systems
have a fundamental difference. According to Mitakshara, the property
of a Hindu is not his individual property. It is property which belongs
to what is called a coparcenary, which consists of father, son,
grandson and great grandson. All these people have a birth-right in
that property and the property on the death of anyone member of
this coparcenary passes by what is called survivorship to the members
who remain behind, and does not pass to the heirs of the deceased.
The Hindu Code contained in this Bill adopts the Dayabhag rule,
under which the property is held by the heir as his personal property
with an absolute right to dispose it of either by gift or by will or
any other manner that he chooses.
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That is one fundamental change which this Bill seeks to make. In
other words, it universalises the law of inheritance by extending the
Dayabhag rule to the territory in which the rule of the Mitakshara now
operates.

Coming to the question of the order of succession among the heirs,
there is also fundamental difference of a general character between the
rule of the Mitakshara and the rule of the Dayabhag. Under the
Mitakshara rule the agnates of a deceased are preferred to his cognates;
under the Dayabhag rule the basis of heirship is blood relationship to
the deceased and not the relationship based on cognatic or agnatic
relationship. That is one change that the Bill makes; in other words,
here also it adopts the rule of the Dayabhag in preference to the rule
of the Mitakshara.

In addition to this general change in the order of succession to a
deceased Hindu, the Bill also seeks to make four changes. One change
is that the widow, the daughter, the widow of a pre-deceased son, all
are given the same rank as the son in the matter of inheritance. In
addition to that, the daughter also is given a share in her father's
property; her share is prescribed as half of that of the son. Here again,
I should like to point out that the only new change which this Bill seeks
to make, so far as the female heirs are concerned is confined to daughter;
the other female heirs have already been recognised by the Hindu
Women's Right to Property Act of 1937. Therefore, so far as that part
of the Bill is concerned, there is really no change in the Bill at all; the
Bill merely carries the provisions contained in the Act to which | have
made reference.

The second change which the Bill makes so far as the female heirs
are concerned is that the number of female heirs recognised now is much
larger than under either the Mitakshara or the Dayabhag.

The third change made by the (Bill is this that under the old law,
whether the Mitakshara or the Dayabhag, a discrimination was made
among female heirs, as to whether a particular female was rich or poor
in circumstances at the death of the testator, whether she was married
or unmarried, or whether she was with issue or without issue. All
these consideration which led to discrimination in the female heirs are
now abolished by this Bill. A woman who has a right to inherit
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gets it by reason of the fact that she is declared to be an heir irrespective
of any other considerations.

The last change that is made relates to the rule of inheritance in
the Dayabhag. Under the Dayabhag the father succeeds before in
preference to the mother; under the present Bill the position is altered
so that the mother comes before the father.

So much for the order of succession of heirs to a deceased male Hindu.
I now come to the provisions in the Bill which relates to intestate
succession to females. As Members of the House who are familiar with
Hindu Law will know, under the existing law the property held by a
Hindu female falls into two categories; one is called her stridhan, and
the other is called “woman’s property”. Taking first the question of
stridhan, under the existing law stridhan falls into several categories;
it is not one single category, and the order of succession to the stridhan
of a female under the existing law varies according to the category of
the stridhan; one category of stridhan has a different law of succession
than another category and these rules are alike both as to Mitakshara
as they are to the Dayabhag. So far as stridhan is concerned the present
Bill makes two changes. The one change it makes is that it consolidates
the different categories of stridhan into one single category of property
and lays down a uniform rule of succession; there is no variety of heirs
to the stridhan in accordance with the different categories of the
stridhan—all stridhan is one and there is one rule of succession.

The second change which the Bill seeks to make with regard to the
heirs is that the son also is now given a right to inherit the stridhan
and he is given half the share which the daughter takes. Members will
realise that in formulating this Bill and making changes in rules of
succession, it is provided that while the daughter is getting half the
share in the father's property, the son is also getting half the share
in the mother's property so that in a certain sense the Bill seeks to
maintain an equality of position between the son and the daughter.

Coming to the question of the “woman’s estate”, as members of the
House will know under the Hindu Law where a woman inherits
properly she gets only what is called a ‘life estate’ She can enjoy the
income of the property, but she cannot deal with the corpus of the
property except for legal necessity; the property must pass after
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